	Auxiliary Aids for Children with Disabilities

Consultation Response Form
The closing date for this consultation is: 5 December 2011
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THIS FORM IS NOT INTERACTIVE. If you wish to respond electronically please use the online response facility available on the Department for Education e-consultation website (http://www.education.gov.uk/consultations).
Information provided in response to this consultation, including personal information, may be subject to publication or disclosure in accordance with the access to information regimes, primarily the Freedom of Information Act 2000 and the Data Protection Act 1998.

If you want all, or any part, of your response to be treated as confidential, please explain why you consider it to be confidential.

If a request for disclosure of the information you have provided is received, your explanation about why you consider it to be confidential will be taken into account, but no assurance can be given that confidentiality can be maintained. An automatic confidentiality disclaimer generated by your IT system will not, of itself, be regarded as binding on the Department.

The Department will process your personal data (name and address and any other identifying material) in accordance with the Data Protection Act 1998, and in the majority of circumstances, this will mean that your personal data will not be disclosed to third parties.

	Please tick if you want us to keep your response confidential.
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	Reason for confidentiality:
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	Name
	Lindsey J Rousseau

	Organisation (if applicable)
	NatSIP

	Address:
	lindsey.rousseau@natsip.org.uk



If your enquiry is related to the policy content of the consultation, please contact Mark Sands by telephoning 0207 7838269 or emailing mark.sands@education.gsi.gov.uk  

If you have a query relating to the consultation process you can contact the CYPFD Team by telephone: 0370 000 2288 or via the Department's 'Contact Us' page.  

Please mark the box which best describes you as a respondent.
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	Local authority
	[image: image5.png]



	Maintained mainstream school
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	Maintained special school
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	Independent mainstream school
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	Academy/Free school
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	Independent/non-maintained special school
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	Professional association/union
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	Parent/Carer
	(
	Other
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	Please Specify:

The National Sensory Impairment Partnership (NatSIP) is a unique partnership of the voluntary sector and statutory services (with individual maintained and non – maintained specialist schools and 60% of Local Authority services actively engaged) working to improve outcomes for children and young people with sensory impairment and their families. 

The agreed purpose of NatSIP is:

· to improve outcomes for children and young people with sensory impairment through promoting collaborative working between education, health and social care professionals

·  to help fulfil the potential of children and young people who have sensory impairment

· to promote a national model for the benchmarking of clear progress and impact criteria for children and young people who have sensory impairment, with the aim of closing the gap with their peers

· to support a well trained sensory impairment workforce responsive to the Government agenda for education

· to inform and advise the DfE and other national agencies on the  education of children and young people with sensory impairment



	


The Department is aware of concerns that some schools and local authorities may have about the implications of the new requirement, especially that it could create an unlimited obligation on them.  However, noting what is said in this consultation document about the inter-relationship between the new duty and schools' and local authorities' existing duties under the SEN framework and the limits placed on the new duty by the reasonableness test, the Department believes that the new requirement should be commenced, and should take effect from 1 September 2012.  This would coincide with the start of the next academic year and also with schools' funding cycles (both for independent and maintained schools).

1 a) Do you agree that the Government should commence the auxiliary aids requirement of the reasonable adjustments duty under the Equality Act 2010 (the "third requirement") in relation to schools and local authorities when exercising education functions?

	(
	Yes
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	No
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	Not Sure
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	Comments:

Yes, but the following needs to be noted/taken in account:

1. As the Equality Act came into force October 2010 commencement needs to be from September 2012 so that consideration and time can be given to planning, developing and embedding good practice

2. There are those children with sensory impairment without learning needs for whom the new duty would apply but who do not meet the criteria for a SSEN. E.g. those pupils requiring radio aids and other augmentative equipment 
3. There needs to be a lead-in period for development and links into other initiatives and SEND Pathfinder pilots that will have a bearing, such as the Education Health Care Plan, personalised budgets, the local offer, etc. The SEND Green Paper reference and adherence to the Equality Act duties was disappointing and there is an opportunity for the Pathfinder pilots to include the new duties. 
4. The School Access Initiative Funding was previously used to provide AA for CWD in school settings e.g. Soundfield systems for Deaf children. This funding is no longer identified within Capital Funding, which has, in turn been decreased

5. This duty is likely to promote cost effective early intervention. In many cases the SEN framework can be a “deficit” model of meeting a disabled student’s needs. It is not until the disabled student is starting to fall behind in their progress that a statement of SEN issued. By that time, the education difficulties may have become entrenched and interventions and support to help the pupil make progress can be expensive. Under the reasonable adjustment duty there is a responsibility to take reasonable steps to ensure disabled pupils are not treated less favourably in accessing the curriculum. The support is provided to prevent education failure rather than providing support at the point of failure. In this way support is provided earlier and this could avert the need for more expensive support later in their education.



	


1 b) If you answered "no" or "not sure" to question 1a, please state your reasons and, if appropriate, what steps you think could be taken to make commencement of the requirement acceptable.
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	Comments:

N/A



	


Assuming that the duty is to be commenced:

2 a) Do you agree that 1 September 2012 is an appropriate commencement date for the new auxiliary aids requirement?

	(
	Yes
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	No
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	Not Sure
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	Comments:

 The following should addressed/considered in the implementation:

1. Definition for clarity as to what Auxiliary Aids and Services are; although it would not be practicable to have a list of auxiliary aids and services as these are likely to change (new technology etc), it would be helpful to have a definition

2. Consideration needs to be given to where on-going initiatives may impact/dove-tail e.g. personalised budgets, outcomes re EHC plan pilots, some of which are not due to be completed and evaluated until 2014

3. It would be informative to have consulted on and published the EHRC Code of Practice/legislation before the commencement date 
4. Financial planning and constraints on LAs will need to be considered and adjusted in the context of the financial year 



	


2 b) If you answered "no" or "not sure" to question 2a and think that the commencement date should be earlier or later than 1 September 2012, please state when you think the commencement date should be and the reasons why having an earlier or later commencement date would be appropriate.
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	Comments:

N/A



	


When responding to the following question, please bear in mind that the power to make regulations only permits the following matters to be prescribed:

· matters to be taken into account in deciding whether it is "reasonable" for a person to have to take a particular step in complying with the reasonable adjustments duty;

· descriptions of persons to whom the first, second or third requirement of the reasonable adjustments duty does not apply;

· circumstances in which it is, or in which it is not, reasonable for a person (such as a school or a local authority) to have to take steps of a prescribed description; or 

· things which are, or which are not, to be treated as auxiliary aids. 

3 The Equality and Human Rights Commission will be producing a statutory code of practice and guidance for schools which will include advice on what schools must have regard to in relation to operating the reasonable adjustments duty. If you think this is unlikely to be sufficient to address your concerns about understanding the implementation and operation of the new requirement, please tell us what more will be needed or are there matters that could usefully be prescribed in Regulations?

	[image: image21.png]



	Comments:

1. The courts will ultimately determine what a reasonable adjustment is, and take into account the context of the school and the legislation. However careful consideration needs to be given to guidance on what would constitute a reasonable adjustment giving case studies to illustrate in what circumstances a reasonable adjustment would be necessary. Reasonable adjustment needs should be considered and responded to at an individual level rather than as a homogenous group. Definition needs to be unambiguous to avoid raising expectations/misperceptions 

2. It is noted that the EHRC recommends good practice for schools to work with disabled pupils and parents in determining reasonable adjustments. Whilst concurring with this, good practice would also reflect the national and local funding frameworks; what the school should provide and what should be provided through central funding/LA specialist services. Good practice would require schools and LAs to have an agreed policy reflecting local arrangements.

3. The statement (3.3.4) that auxiliary aids and services (AA/S) are already provided to children and young people with disabilities (CWD) is not always correct in cases of low incidence disability. . Many pupils with sensory impairment get support through a SSEN, many others do get support without statements through the SEN framework at SA+ but many may not because of LA policy and resource decisions. An example of good practice would be access for a CYP with HI to the provision of a radio aid, without the need for a SSEN, through a centrally funded specialist support service. 

4. Rapid technological advances may mean that more appropriate auxiliary aids and services may emerge during a pupil’s school year and the Regulations will need to build in flexibility for provision of these.  
5. It is not appropriate to issue a SSEN (3.5.3 and 3.5.5) purely to access AA/S where there is a clear understanding of the disability and no learning needs; it leads to unnecessary costs and bureaucracy; e.g.  pupil with VI, nystagmus in particular; needs do not extend beyond the disability, provision of a laptop should be regarded as a reasonable adjustment without recourse to a SSEN

6. The interpretation of what is reasonable should reflect national and local funding frameworks.  Where there is existing good practice, schools and LAs are making provision and have a clear understanding of what is expected of schools and what would be provided through a central specialist service/centrally retained funding.

 (The document provides as an example that deaf children may require access to a hearing loop.  It should be noted that loop amplification systems are not recommended in educational settings so the provision of an fm or sound field system be a more relevant example).



	


4 The Department is aware that there is a cohort of children who are disabled but do not have SEN, or who might require reasonable adjustments unrelated to their SEN. However, we are not clear on exactly what additional auxiliary aids and services these disabled children might require other than those that a school might currently be providing, either simply through "common sense" adjustments, or through SEN provision (including School Action, School Action Plus and statements). 

We would therefore welcome any specific information that can be provided about the circumstances, and number, of children who might currently be missing out on the provision of auxiliary aids and services because of the current absence of the auxiliary aids requirement on schools and local authorities exercising their education functions. 
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	Comments:

Consideration for:

1. Those pupils who are making moderate or simply satisfactory progress but who do not trigger the threshold for SSEN. With access to the appropriate AA/S these pupils would make greater progress and achieve higher levels of attainment through accessing the curriculum in the same way as their non disabled peers.  
2. Access by settings/pupils/parents to specialist training, such as offered by centrally funded specialist services or outreach from maintained specialist schools, academies and the Non Maintained Special School sector. Awareness raising about the implications of a specific disability and can dramatically off-set the impact of that disability on curriculum access, outcomes and long term achievement
3. Children with a late diagnosed condition, medical needs, sudden onset as a result of trauma or illness, life limiting or deteriorating conditions have high need but are low incidence and may need specialised equipment or additional support quickly e.g. IT, amanuensis, personal care, seating, practical assistance

4. At present it is accepted practice in the independent sector that schools pass on costs of provision of auxiliary aids and services to parents of children with disabilities at SA+.  Independent schools should have a similar requirement to make reasonable adjustments and provide auxiliary aids and services without recourse to statutory assessment.



	


5 If you have any further comments or suggestions, please enter them here.  
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	Comments:

1. Special consideration needs to be given to funding arrangements for pupils with sensory impairment for 2 reasons:

(i) It is a low incidence need. This mean pupils requiring support are not evenly

spread across all schools. Therefore it is not possible to reflect the distribution of need in a funding formula using proxy indicators of need. 

(ii)  The cost of equipment and on-going specialist support to ensure its maintenance and effective use can be high

2. For this reason NatSIP recommends that funding for specialist support services and equipment is held centrally by LAs rather than delegated to schools through a formula to ensure support is properly targeted on pupils who need it.

3. The implications of the low incidence nature of sensory impairment offers potential cross border and joint arrangements across authorities. These may be regional in areas given the comparative low incidence/high cost of some auxiliary aids and services. 
4. The retention of centrally funded specialist services for low-incidence is essential to ensure specialist advice is available with regard to provision, curriculum access, and achievement; assessment and training, leading to the fairer, equitable and more efficient provision described. This would ensure reasonable focused public expenditure. Such services employ appropriately qualified and experienced staff who can access to the latest technology and equipment and most importantly ensure that the equipment is regularly checked for suitability and maintained over time. 


	


Thank you for taking the time to let us have your views. We do not intend to acknowledge individual responses unless you place an 'X' in the box below.

Please acknowledge this reply [image: image24.png]



Here at the Department for Education we carry out our research on many different topics and consultations. As your views are valuable to us, would it be alright if we were to contact you again from time to time either for research or to send through consultation documents?

	(Yes
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No



All DfE public consultations are required to conform to the following criteria within the Government Code of Practice on Consultation:

Criterion 1: Formal consultation should take place at a stage when there is scope to influence the policy outcome.

Criterion 2: Consultations should normally last for at least 12 weeks with consideration given to longer timescales where feasible and sensible.

Criterion 3: Consultation documents should be clear about the consultation process, what is being proposed, the scope to influence and the expected costs and benefits of the proposals.

Criterion 4: Consultation exercises should be designed to be accessible to, and clearly targeted at, those people the exercise is intended to reach.

Criterion 5: Keeping the burden of consultation to a minimum is essential if consultations are to be effective and if consultees’ buy-in to the process is to be obtained.

Criterion 6: Consultation responses should be analysed carefully and clear feedback should be provided to participants following the consultation.

Criterion 7: Officials running consultations should seek guidance in how to run an effective consultation exercise and share what they have learned from the experience.

If you have any comments on how DfE consultations are conducted, please contact Carole Edge, DfE Consultation Co-ordinator, tel: 01928 738060 / email: carole.edge@education.gsi.gov.uk
Thank you for taking time to respond to this consultation.
Completed questionnaires and other responses should be sent to the address shown below by 5 December 2011

Send by e-mail to: AuxiliaryAids.CONSULTATION@education.gsi.gov.uk
Send by post to: Mark Sands, Department for Education, Special Educational Needs and Disability Division, 1st Floor, Sanctuary Buildings, Great Smith Street, London, SW1P 3BT. 
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