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Draft legislation on Reform of provision for children and young people with Special Educational Needs
Evidence from the Every Disabled Child Matters campaign and the Special Educational Consortium 

About us

1. The Every Disabled Child Matters campaign is a consortium campaign run by four of the leading organisations working with disabled children and their families: Contact a Family, the Council for Disabled Children, Mencap and the Special Educational Consortium. Since its launch, EDCM has gained over 34,000 individual supporters.

2. The Special Educational Consortium came together in 1992 to protect and promote the interests of disabled children and children with special educational needs (SEN). SEC is a broad consortium of 33 professional, voluntary sector and provider organisations. 
3. EDCM and SEC are working together on the draft SEN provisions and the subsequent Children and Families Bill, and have produced this joint submission to the Education Select Committee.

Pre-legislative scrutiny led by the Education Select Committee 
4. EDCM and SEC welcome the Government’s decision to release the Draft SEN Provisions for pre-legislative scrutiny led by the Education Select Committee. We welcome this opportunity to submit evidence to the Committee.

5. We attach a brief summary of the draft provisions as Appendix 1.

Draft legislation on Reform of provision for children and young people with Special Educational Needs
6. EDCM and SEC broadly welcome the ambitions of the Bill which are to provide a clearer focus on outcomes and a more coherent, joined up approach to meeting the needs of children and young people. However, in some areas we believe that the draft provisions do not go far enough. This submission sets out our views on how the draft provisions could be improved in order to better realise the Government’s ambitions for disabled children and young people and those with special educational needs (SEN).
Definitions and scope (provisions 1-4)
7. The draft provisions, as entitled, signal the reform of provision for children and young people with special educational needs. Many disabled children and young people also have special educational needs but some do not. Research has estimated that in the region of 25 percent of disabled children may not have SEN. Yet it is just as vital that these children and young people have access to the improved services and the better co-ordinated provision that should be the outcome of the draft provisions. It is important to send a clear signal to all the agencies involved that the Government intends the improved local co-ordination and new joint commissioning arrangements to apply to all disabled children and young people as well as those with SEN.
8. EDCM and SEC believe that the draft provisions should explicitly include disabled children and young people: disabled children and young people should be included in the title of the draft provisions, in the definition, in the responsibilities of local agencies. This will include them in all the other benefits of the proposed legislation.

	EDCM and SEC believe that the draft provisions should explicitly include disabled children and young people. 




9. Provision 4 extends local authority responsibilities to include all children with SEN, replacing the current duty that only applies to children who may need a statement of SEN. EDCM and SEC welcome the extension of local authority responsibilities to include this wider group of children and young people with SEN. We believe this will encourage an early response to children’s needs. However, as with the other provisions, we want to see disabled children and young people included in this responsibility too.  
	EDCM and SEC welcome the extension of local authority responsibilities to a wider group of children and young people with SEN. This needs to include disabled children and young people.



10. The draft provisions apply directly to mainstream schools, including Academies (including free schools), maintained schools and colleges. This clarifies the confusion about the responsibilities of Academies towards children and young people with SEN.   

	EDCM and SEC warmly welcome the application of the draft provisions directly to Academies and their extension to include colleges. 




11. Children and young people have the right to participate in all matters that affect them individually, and in strategic decisions about national and local authority service provision, development and delivery. This entitlement needs to be woven into the draft provisions. It needs to be supported by disability- and age-appropriate assistance to enable children and young people to participate in decisions about how their education, health and care needs are met, and how services are provided and developed. 

	The participation of children and young people in decision-making needs to be made explicit in the draft provisions.



Local integration and information (provisions 5-12)

Co-operation 

12. The draft provisions require named partners to co-operate in relation to meeting the education, health and care needs of children and young people with SEN. Partners include special and mainstream schools and colleges, local authorities (including in relation to social services), providers of alternative provision and key health agencies.


	EDCM and SEC warmly welcome the emphasis on joint working and co-operation across services. 



Joint commissioning 

13. Draft clause 6 requires local authorities and clinical commissioning groups to make arrangements for joint commissioning. This includes arrangements for considering and agreeing reasonable provision to meet the needs of all children with SEN in the area, and specifically for children with education, health and care plans. Local authorities and clinical commissioning groups have to have regard to these agreements, and to the joint health and wellbeing strategy, when undertaking their functions. Schools, Academies, colleges and a range of other education providers, are required to co-operate with the local authority in these and other functions set out in the draft provisions. 

14. Accountability for these joint arrangements needs to be clear. 

	EDCM and SEC welcome the joint commissioning requirements on local authorities and clinical commissioning groups. Accountability needs to be clear.



15. We believe that joint planning and commissioning will need to be joined up with commissioning arrangements undertaken by local Health and Wellbeing Boards, which were established by the Health and Social Care Act 2012. There need to be clear structural links between coordinating bodies, and in particular between Children’s Trust arrangements and Health and Wellbeing Boards, in order that the Joint Strategic Needs Assessment carried out by Health and Wellbeing Boards takes full account of the needs of all children and young people in the area.

	There need to be clear links between Children’s Trust arrangements, Health and Wellbeing Board duties and the joint commissioning arrangements set out in the draft provisions. 



Keeping education and care provision under review
16. Draft clause 7 requires local authorities to keep education and social care provision under review, including whether local provision is ‘sufficient’ to meet local need. Currently, draft clause 7 only requires local authorities to consult education providers. We believe this should be extended to include parents, young people and health and care providers. 
	EDCM and SEC believe that that there should be a requirement to involve parents, young people and health and care providers in the review of local services. 



The local offer

17. Draft clause 11 requires local authorities to produce information on the education, health and care services it ‘expects’ to be available locally, the ‘local offer’. This includes information on provision available outside its area. The details of what the local offer should include and who should be consulted will be set out in regulations.  
18. EDCM and SEC welcome the principle of a local offer. It will provide much greater clarity, for parents, children and young people about what is available locally and we believe this clarity will lead to better working relationships between parents and young people on the one hand and schools and services on the other. We would welcome assurances that regulations will require consultation with schools and other providers of education, with health and care agencies, and with parents and young people. 

19. Children and young people who do not qualify for an education, health and care plan will be reliant on the local offer, so there needs to be a legal duty to provide what is set out in the local offer. Without this, there is no accountability and no route for challenge by parents and young people if the local offer is not delivered. 

	EDCM and SEC welcome the principle of a local offer. There needs to be an underpinning duty to provide what is set out in the offer. 



20. To address the postcode lottery of support, EDCM and SEC believe some form of national standard should inform the development of the local offer. Children with lower incidence SEN or disabilities may be better served by a ‘regional offer’. Their needs should be addressed as part of a national standard.
21. While the inclusion in the local offer of education, health and care services is welcome, there are other services which we feel should also included. For example, employment support to help young disabled people find work and advocacy services are not included in the information that will be made available.
	The local offer should include a wider range of services, such as employment support and advocacy services for young people.



Information and advice 

22. Draft clause 12 requires local authorities to ensure there is information and advice available locally for parents and for young people. Parent partnership services provide information and advice for parents. 
23. EDCM and SEC welcome the extension of the information duty to include young people with SEN. Services for young people will need to be distinct from those for parents. Providers of this information need to be trained and resourced to provide age appropriate information and advice to young people. In addition, appropriate structures and mechanisms need to be in place to ensure that professionals take into account the views of young people when making decisions about their education, care and support.
24. We re-iterate our earlier argument that all the draft provisions need to apply both to children and young people with SEN and to disabled children and young people.

	EDCM and SEC welcome the extension of the information duty to include young people. Services for young people need to be appropriately tailored to meet their needs. 




Education, health and care needs assessment and EHC plans (provisions 16-28)

25. Statements of SEN will be replaced by education, health and care plans (EHC plans). However, the majority of the provisions in relation to EHC plans remain the same as for statements. The threshold for an EHC plan is the same as for a statement – effectively that a school is unable to meet a child or young person’s special educational needs. The plan ceases when a young person is no longer in education or training.

26. EDCM and SEC welcome the concept of a multi-agency plan covering children and young people from birth to 25. We believe that children and young people who have health or care needs, but are not covered by the current SEN framework, should also be included in the new integrated system. They should be entitled to an assessment, and a plan where necessary, when the local offer, as it is provided across all agencies, cannot meet need.  
	EDCM and SEC welcome the concept of a single assessment and a multiagency plan covering children and young people from birth to 25. Children and young people with health and care needs should be able to access an assessment, and a plan where necessary.



27. EHC plans will extend all the statutory rights currently associated with a statement into further education and training for the first time. We welcome this. However, young people in apprenticeships or higher education will not benefit from these new entitlements. We have particular concerns that young people between the ages of 18 and 25, who may move in and out of education or leave education altogether, may lose access to support. We urge the Government to go further and commit to supporting young people up to the age of 25, in any setting and whether or not they are in education or training.  
	EDCM and SEC welcome the extension of the statutory entitlements into further education and training. We believe these rights should include young people in other settings, including apprenticeships and higher education. 



28. We also believe the Government should provide clarity regarding the ownership of an EHC plan. It needs to be clear how and when it transfers from the parent of the child to the young person in their own right. The Government will also need to ensure that these draft provisions complement the adult social care reforms as they are set out in the draft Care and Support Bill.

29. Health and social care needs will have to be explicitly recorded in the EHC plan. However, there are no new duties on health and social care in relation to delivering what is in an EHC plan, though there is a duty to co-operate with the local authority, see above.  

30. In order to improve on the current system, EDCM and SEC believe there should be statutory duties on health and social care services to deliver what is set out in an EHC plan. We also believe that parents should have a clear right to appeal if health and social care services do not deliver on what is in the plan. This should be a single point of appeal, across all aspects of the plan.
	EDCM and SEC believe there should be duties on health and social care services to deliver what is set out in EHC plans, with a single point of appeal for parents and young people.



Mediation 

31. Draft clause 29 requires parents or young people to participate in mediation before they can appeal to the Tribunal. The mediator must be independent of the local authority. We are concerned that this proposal will add an extra stage in the process and place an additional demand on parents. Requiring parents to attend mediation is not a substitute for a continuing dialogue between parents and the local authority. 

	We are concerned that requiring parents to go to mediation before they lodge an appeal will add an extra stage to the process and place additional demands on parents. 



SEN Code of Practice 

32. There will be a revised SEN Code of Practice, but unlike the current Code, it will not have to be consulted on or laid before Parliament. EDCM and SEC believe the draft Code of Practice should be consulted on and laid before Parliament. Parliamentary approval of the Code sends a signal to everyone about its significance.
	EDCM and SEC believe the draft Code of Practice should be laid before Parliament. 



For more information please contact

John Dickinson-Lilley, Vice-Chair of the Special Educational Consortium 

John.Dickinson-Lilley@sense.org.uk  020 70149314

Laura Courtney, Campaign Manager, Every Disabled Child Matters

Laura@edcm.org.uk  020 7843 6448

Matthew Dodd, Policy Officer, Special Educational Consortium

mdodd@ncb.org.uk  020 7843 9709 
Appendix 1: Draft provisions on SEN and disability: A summary

Definitions and scope (provisions 1-4)
· The definition of a learning difficulty and special educational provision is broadly similar to the definition in the Education Act 1996.  


· The definition of SEN, and the definition of those for whom the local authority is responsible, will be extended to young people as well as children. Young people are defined as being over compulsory school age but under 25.


· The local authority will be given a duty to identify all the children in their area with SEN. This duty is wider than the current duty in EA1996, which only requires LAs to identify children where they may need to determine the special educational provision (i.e. children who may need a statement of SEN). Importantly, this duty will not include a duty to identify disabled children or those with a health condition unless they need special educational provision. 


· Draft clause 4 makes local authorities responsible for all the children and young people in their area with SEN. Again, this duty is more expansive than the current one. The intention is that the provisions in this draft Bill (for example, the duty to publish information in the local offer) should apply to all children with SEN, not just children with education, health and care plans. However, again, this will not include disabled children or those with a health condition unless they need special educational provision.
 

· All the references to mainstream schools include academies (including free schools) and maintained schools. 
Local integration and information (provisions 5-12)
· Named partners will be required to cooperate in relation to meeting the education, health and care needs of children and young people with SEN. Partners include all special and mainstream schools and colleges, local authorities (including in relation to social services), providers of alternative provision and key health agencies (provisions 8 and 9).

· Local authorities will be required to promote integration in the exercise of their functions, specifically between education, health, and social care services, in order to improve children’s wellbeing. This applies to provision made outside an LA’s area (5).

· Local authorities will be required to keep education and social care provision under review, including whether local provision is “sufficient” to meet local need. It must have regard to the joint health and wellbeing strategy when undertaking this function (7). 

· Local authorities and clinical commissioning groups “must” make arrangements for joint commissioning. This includes arrangements for considering and agreeing reasonable provision to meet the needs of all children with SEN in the area, and specifically for children with EHC plans. LAs and clinical commissioning groups have to have regard to these agreements, and also to the joint health and wellbeing strategy, when undertaking their functions (6).


· If health providers decide not to cooperate with any specific request from an LA they must respond in writing, in prescribed timescales, setting out why they will not comply (10).
· Local authorities will be required to produce information on the education, health and care  services “it expects” to be available locally (the local offer). This will include information in relation to provision available outside its area. The details of what the local offer should include and who should be consulted will be defined in regulations. There will be a complaints mechanism in relation to the local offer although there are no details of how this will work (11).
· Local authorities must ensure there is advice and information available locally for parents and young people (12).
Education, health and care needs assessment and EHC plans (provisions 16-28)

· Statements of SEN are replaced with education, health and care plans (EHC plans). Most of the provisions in relation to EHC plans remain the same as for statements. 

· The threshold for an EHC plan is the same as for a statement – effectively that a school is unable to meet a child’s special educational needs. Regulations may set out how this assessment must be conducted and how it might be combined with other assessments. The plan will cease when a young person is no longer in education or training.

· The duty on the local authority to secure the educational provision set out in an EHC plan is the same as it is currently with a statement. 

· Health and social care needs must be explicitly recorded in the EHC plan. There are no new duties on health and social care in relation to delivering what is in a EHC plan, though there is a duty to co-operate with the local authority, see above.  


· The section 139A assessment (Learning Difficulty Assessments) ceases to apply and is replaced with a re-assessment/annual review of the EHC plan.

· EHC plans extend all the statutory rights currently in a statement into the further education and training sector for the first time. Young people in apprenticeships are not covered.


· Rights of appeal to the Tribunal remain the same but is extended to further education. 
Education providers (provisions 40-43)
· All of the provision of the Bill will apply to academies in full.

· Schools will continue to be required to have an SEN coordinator (40).

· Schools will still be required to inform parents and young people if they believe their child has SEN (41).

· Schools and post-16 institutions will still be required use their ‘best endeavours’  to meet SEN (42).

· Schools must publish information on how they meet the needs of disabled children and children with SEN (43).

Inclusion (provisions 13-14)
· The presumption in favour of a mainstream education is retained, and extended to academies and further education.

Personal budgets (provision 26)

· Local authorities must prepare a personal budget in relation to an EHC plan where a request has been made by the parent and the young person. This may include, in some circumstances, the  making of a direct payment.
· The details of this provision will be set out in regulations. 

Mediation (provision 29)

· The parent or young person will be required to participate in mediation before they can appeal to the Tribunal. The mediator must be independent of the LA.
· Regulations may set out: 

· In what circumstances mediation is not necessary;

· the training and qualifications required by mediators

· how the voice of children and young people should be sought;

· time limits.

SEN Code of Practice (provision 44)
· There will be a revised Code of Practice.


· Unlike the current Code of Practice, the draft will not be laid before Parliament. 
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