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Consultation on Auxiliary Aids for Children with Disabilities 
A briefing for the Special Educational Consortium

Details of consultation 

· The full consultation can be found here 
· Closing date for consultation: Monday 5 December 2011
Background

One of the main forms of disability discrimination is the failure to make a reasonable adjustment. A reasonable adjustment is a practical step that could be taken by an organisation to remove a barrier that is putting a disabled person at a disadvantage. Claims of discrimination, including the failure to make reasonable adjustments, against schools are heard in the First-Tier (SEND) Tribunal.
The general duty to make reasonable adjustments in the Equality Act 2010 applies to three areas. Schools have to abide by some but not all of these areas. 
1. Any provision, criterion or practice;
2. Alterations to physical features of a building; and
3. The provision of an auxiliary aid or service.
Schools have a duty to make reasonable adjustments to any “provision, criteria or practice”. This would include making changes to the curriculum, being flexible with their behaviour policy, or how they deploy staff. 
Schools do not have a duty to make alterations to physical structures. This  has never been applied to schools as this is covered by their duty to have an accessibility plan. 
The duty to provide auxiliary aids and services was originally never applied to schools. These types of adjustments were considered to be covered by the special education needs framework, through the aids and services provided at School Action, Schools Action Plus, and through Statements of SEN. Although there is no legal definition at the moment, examples of an auxiliary aid or service are given as the provision of a sign language interpreter for a deaf child, a piece of equipment, or extra support from a member of staff during lunch times.
The Lamb Inquiry recommendation to amend the Equality Act

In response to a recommendation made in the Lamb Inquiry, an amendment was made to the Equality Act so that schools would no longer be excluded from the requirement to provide auxiliary aids or services. However, this new requirement on schools to provide auxiliary aids and services is not yet in force as it was not commenced at the same time as most of the rest of the Act. The Government has indicated they now wish to commence this part of the Equality Act and the current consultation seeks views on how they should proceed.
The proposal to commence this part of the Equality Act

The Department for Education believes that the new requirement on school should be commenced, and should take effect from 1 September 2012.  This would coincide with the start of the next academic year and also with schools' funding cycles.
What will be covered by auxiliary aids or services

There is no definition in legislation as to what auxiliary aids and services are. The Government could choose to make regulations to define this if necessary. However, the consultation indicates that the Department is not minded to do this.
The draft Code of Practice for schools from the Equality and Human Rights Commission, which will have legal weight when finalised, suggests auxiliary aids or services might include:
· a piece of equipment;
· extra staff assistance for disabled pupils;
· an electronic or manual note-taking service;
· videophones;
· readers for people with visual impairments.
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The interaction between the new duty and the SEN framework
It is clear that some things that could be defined as auxiliary aids or services are currently provided through the SEN framework. The consultation is clear that if a local authority were providing something through a statement or at School Action plus, it would not be reasonable to expect the school to also fund it. 
The consultation document acknowledges that some schools and local authorities have expressed concern about this and that the new requirement could create an unlimited obligation on them to provide aids and services. However, the Department expects that most auxiliary aids or services which a mainstream school could not be expected to meet from its normal resources would be set out in the child's statement. This is because a statement of SEN should be put in place when a school cannot be expected meet a child’s needs out of its own resources.

The consultation indicates that a quarter of children identified as disabled are not identified as having SEN. This is because they do not have a ‘learning difficulty’ under SEN legislation or a disability that affects their access to education. This is likely to be children with specific health or care needs. If they are not identified as having SEN then children are not entitled to support through the SEN framework.
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Independent schools, including Academies, and non-maintained special schools

The new requirement to provide auxiliary aids and services as part of the reasonable adjustments duty also applies to independent schools, including Academies, and non-maintained special schools (NMSS). These schools are not in the same situation as maintained schools as they do not routinely have available to them the local authority's support services.  However, the local authority's duty, where necessary, to assess and draw up statements of SEN applies to all children from its area whether they are educated in the maintained or non-maintained sector.
1) Academies

Part IV of the Education Act (SEN obligations) applies to academies through their funding agreement, not directly via statute. The Equality Act, and potentially the duty to provide auxiliary aids and services, does apply directly to academies. Academies will have to decide whether it would be reasonable to provide those auxiliary aids and services in order to comply with their reasonable adjustments duty.
2) Independent schools

Independent fee-paying schools would need to decide whether it would be reasonable for them to provide the aids or services to disabled children at their school.  If they conclude that it would not be reasonable to provide such aids or services, then a request for a statutory assessment could be made to the local authority with a view to the child being given an SEN statement. This could then cover the provision of the auxiliary aids or services the child needs. If an independent school does make reasonable adjustments under the Act they are prohibited from passing on the cost of making that adjustment to the disabled person.

Redress

From the date the duty comes into effect the First-tier Tribunal (SEND) will hear claims in England where the claim relates to a breach of Part 6 of the Equality Act (education).   

The consultation is seeking views on which auxiliary aids and services would not currently be delivered through the SEN framework but which could benefit disabled children.





The consultation is seeking views on whether auxiliary aids and services should be defined in regulations





The consultation is seeking views as to whether the Department for Education should proceed  with commencement of the new duties and what further work they need to undertake to make them work










