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The Children and Families Bill is a significant piece of legislation, which seeks to reform legislation relating to: adoption and children in care; aspects of the family justice system; children and young people with special educational needs; the Office of the Children's Commissioner for England; statutory rights to leave and pay for parents and adopters; time off work for ante-natal care; the right to request flexible working.

Today I am going to focus on Part 3 of the Bill—which deals with Children and Young People in England with Special Educational Needs - not only is this the area most relevant to this audience, but also reflects where I focused my attention during the passage of the Bill.

It had its Second Reading in the Lords on July 2nd last year.  Second Reading is the first opportunity peers had to air concerns and opinions about the Bill in the Chamber, and heralds the likely areas in which amendments are likely to be laid at subsequent stages of the Bill (first at Committee, then at Report, and finally, Third Reading).

The Bill began in the Commons, so by the time it reached us it had already been the subject of considerable debate.

The Bill, and more so the Support and Aspiration Green Paper which preceded it, contained many things to encourage hope.

Parents hoped that there would be a genuine transformation in the support available to disabled children and children with special educational needs.  The Green Paper held the promise of a single, accessible system of joined-up support, delivered through an education, health and care plan.  We were promised that parents' endless battles with bureaucracy would be consigned to the history books and instead a system characterised by simplicity and transparency would be ushered in.

In 2011, the SEN and disability sector broadly welcomed the ambitions of the Green Paper, with its proposals to create a more coherent, joined-up approach to meeting the needs of children and young people with special educational needs and disabilities."

And indeed, the Bill contains much to be welcomed, for instance:

1) Stronger duties on health, social care and education to review and commission services jointly and to provide greater clarity for parents and young people about what is available;

2) The replacement of statements of SEN by EHC plans with statutory requirements for health bodies to provide the support set out in an EHC plan;

3) The potential for support through a new EHC plan to continue until the age of 25.  This includes the extension of support into FE, apprenticeships and, in specific circumstances, to young people who are NEET, but not HE.   However, in a number of places, the Bill states that local authorities "must have regard to a young person's age" when making decisions about the support they receive over the age of 18.  This potentially creates a significant "get out" for local authorities to deny a young person support;

4) The application of the new legal framework directly to academies and free schools so that they are subject to the same duties and responsibilities as maintained schools;

5) The emphasis on closely involving children, young people and their families in all the decisions that affect them; and

6) The availability of direct payments to fund EHC plans (though worries have been expressed that this may be a way for local authorities to get out of their statutory obligation to make provision for SEN).

Overall, however, while the Bill obviously moved in the right direction in a number of ways, notably with the introduction of education, health and care plans, the sector did not feel that it delivered on the original objectives of the Green Paper or that, as drafted, it fulfilled the Government's ambition to create a better co-ordinated and less adversarial system.  The sector felt that the Bill was too focused on education-related services and did not provide an adequate framework to draw health and social care services into the system of support for children with special educational needs.

The charity Scope went so far as to say that the Bill as it stood would fail the vast majority of children with SEN, notably the 87 %, or 1,4 million, who will not be eligible for the new plans.  Nor in some areas did it protect the existing rights of children, young people and their families.  Robert Buckland MP had unsuccessfully tabled some 90 amendments in the Commons, but there was a real sense of frustration at the Government's failure to engage with any of them.

At Second Reading in the Lords, there was a fair degree of consensus among peers about the changes that needed to be made.  First, the Bill, it was said, undermined current entitlements.  To give just three examples: it raised the bar for accessing therapies that are vital for some children if they are to be able to access education.  Second, special academies would be able to admit children or young people without having their SEN statutorily assessed or an EHC plan put in place.  This created a risk that children and young people would be inappropriately placed in special schools and undermined the principle that mainstream settings must be inclusive for all children and young people.  Third, local authorities would no longer have to comply with all the current requirements in relation to statutory assessments, including time limits and consulting relevant professionals.

The second respect in which the Bill needed changing was that despite calls from the Education Select Committee, the Bill failed to bring disabled children and young people who would currently be covered by special education legislation within its scope.  Research estimated that in the region of 25 % of disabled children may not have SEN, but it is just as vital that they have access to support for their health and social care needs.  A good example of where the Bill was deficient in this respect was the way in which it provided that the local offer has to include only information on services for children and young people with SEN, not services that disabled children and young people might need to use.

Third, the EHC plan was not yet a single plan across all three areas.  Under the Bill, it remained essentially an education plan.  It wasn't the radical reform that the Government promised and that parents were expecting.  To achieve that, as identified by the Joint Committee on Human Rights, it needed to be amended in two ways.  First, it needed to establish a duty on local authorities not just to deliver the educational provision set out in the EHC plan but also to assess the social care needs of a child or young person and deliver the support identified as necessary.  Second, it needed to provide a single route of appeal for parents, children and young people to challenge decisions about the content of EHC plans.

Fourth, provisions relating to what is known as the local offer were considered too weak.  Local authorities were required to set out information on the education, health and care services they expect to be available locally.  In other words, it is purely descriptive of the services the local authority currently has on offer.  Local authorities, it was considered, need to be under more of an obligation to identify the needs that exist in their area and ensure that they have the services in place to meet those needs.  The Bill needed to be strengthened, therefore, to ensure that children and young people and their families could hold local agencies to account for the delivery of those services.

Fifth, and finally, there was concern at the collapsing of the present two tiers of school support, school action and school action plus, into a single category of additional SEN support.  It was felt that the Government had not produced any evidence that that would bring about an improvement in educational outcomes on the present system based on early intervention and a graduated approach.  Indeed, there was a risk that it could lead to a degradation of the present system of support.  As this concerns the majority of children with SEN - 84 % - who receive additional support from the school's own budget, we need to be sure what we are doing here.

With the pathfinder pilots not due to finalise their reports until september 2014, the date when the new system is supposed to come into force, there was even a suggestion that implementation should be delayed until we had the evidence base to provide assurance that we were getting things right.

Further to the concerns raised at Second Reading, there were also attempts to amend the Bill to ensure that the principle of inclusion was firmly anchored in legislation, and perhaps it would make sense to begin with them.  The one with which I was most concerned was an amendment formulated by the Joint Committee on Human Rights which proposed that the Bill acknowledge "the need to continue to develop an inclusive system where parents of disabled children have increasing access to mainstream schools and staff and which have the capacity to meet the needs of disabled children".

In support of this it was argued (1) As the Bill stands, inclusion is not referred to anywhere in the legislation.  (2) that it accords with the obligations which the UK accepted when it ratified the UN Convention on the Rights of Persons with Disabilities and indeed that the wording reflected that used in the reservation and interpretive declaration which the UK entered on ratification.  (3) the statutory presumption in favour of education in a mainstream setting has been the subject of continued debate and considerable litigation.  Including this principle in the Bill would help to clarify the law by giving an indication of the direction in which it should be interpreted.

In addition, Baroness Howe laid a more wide-ranging amendment, which I also supported.  This aimed to insert a new clause: "Inclusive and accessible education, health and social care provision ...  In exercising a function under Part 3, a local authority and NHS bodies in England must promote and secure inclusive and accessible education, health and social care provision to support children, young people and their families ...  Regulations will set out requirements on an authority and its partner NHS commissioning bodies to promote and secure inclusive and accessible education, health and social care provision in its local area, in particular through ...  the planning ...  the design ...  the commissioning or funding ...  the delivery; and ...  the evaluation, of such services".

As Baroness Howe explained, the amendment sought "to put in place a clear and unambiguous framework to ensure that local authorities and NHS partners deliver inclusive and accessible health and social care provision.  The amendment was carefully drafted to ensure that local authorities and the NHS have to think proactively about inclusion and accessibility as a fully integrated part of the commissioning and delivery process".  The amendment also "ensures that having considered the best shape of inclusive, accessible services for disabled children and young people, local authorities and the NHS should then secure this provision.  Existing provision for disabled people is marred by the fact that services are rarely designed to meet the needs of disabled people and young children from the start.  Rather, provision is retrofitted for access for disabled people, often resulting in badly delivered or compromised services.  If services are poorly designed or continually adjusted, it prevents them securing the outcome that would most benefit disabled children and young people.  Most importantly, this amendment is comprehensive; it seeks to embed the principle of access and inclusion throughout local authorities and NHS processes in England from planning to commissioning to delivery and, finally, ensures that such services are robustly evaluated to drive improvements consistently".

The Minister's response at Committee was that the general principle of inclusion is maintained in a number of the Bill's key provisions, as well as highlighting the duties schools and colleges are under through the Equality Act 2010, and outlining some of the steps the Government are taking to address the inclusion issue, for example by providing information and advice to schools and teachers - what I refer to as "soft" measures.  He said the Government did not believe that it is necessary to include increasing access to mainstream provision in the general principles of the Bill, and that guidance on inclusion would be given in the SEN Code of Practice.

There are no votes in Grand Committee, where the committee stage was taken, and in any case it is usual to postpone votes till Report stage to leave room for negotiation.  We met the Minister specifically on the question of inclusion, but as the Government was still not persuaded, I retabled the JCHR amendment at Report.  I argued that the Code of Practice was very much watered down compared with the existing guidance.  We need something like the jchr's principle in the bill as a peg on which to hang stronger guidance.  Rights to inclusion contained in the Bill are rights to inclusion for the individual child.  We need a general principle in the bill which lays on local authorities an obligation to take a strategic overview of the provision in their area and plan for its strategic development in line with the principles of inclusion, and in a way which enables that principle to be progressively realised.  I was at pains to stress that I am in favour of what i call a mixed economy of provision.  There is nothing in this amendment which would take away the right of a parent to opt for a special school placement if that is what they want.  Though I think we won the argument, frustratingly we lost by just 17 votes.  Once again the Minister's argument was that the Code of Practice, much weakened as it was, would effect the same result as my amendment, so now efforts are turning to beefing up the CoP so that it deals with the question of inclusion much more adequately.

A disappointing coda to this debate is the fact that we were also unsuccessful in our efforts to remove the power given to special academies to admit children with SEN without an education, health and care assessment and plan.  This seems oddly at variance with the Bill's policy of bringing academies under the same regime as maintained schools.  It undermines a long-standing consensus that children and young people should be placed in special schools only where this has been identified as the most appropriate placement, following a statutory assessment and decision-making process which takes full account of the wishes of the parent.  Without this there is a real risk of inappropriate placement.

How did we get on in dealing with the other concerns I set out at the beginning?

As regards the Local Offer, I tabled amendments that would require local authorities to call a spade a spade and set out what actually "is", rather than what they "expect to be" the case, which is much more slippery and imprecise.  And to promote greater accountability, we laid an amendment that would require the Local Offer to be subject to inspection by Ofsted and the Care Quality Commission.  There was also concern in committee that there should be some sort of minimum standards for local offers as recommended by the Education Select Committee in its pre-legislative scrutiny of the Bill.  Concerns were raised however about being too prescriptive and that this would just lead people to work to the bare minimum and precipitate a race to the bottom.  The Minister parried these amendments by announcing that they have asked Ofsted to report on how best to identify best practice in preparing for SEN reforms and to consider particularly whether there is a need for an inspection framework to drive improvements.  Ofsted will link with the CQC in this work.

By the time we came to Report, the Government had tabled an amendment requiring local authorities to publish what action they intend to take following parents' comments on the local offer.  I laid an additional amendment calling on the Secretary of State to make regulations setting out the standards and quality of the special educational, health care and social care provision which local authorities must meet in their local offer and issue guidance on how to comply with these regulations.  Despite making it clear that I had taken the point of earlier debates and was no longer talking about minimum standards but rather a framework of quality standards which local authorities should meet, my amendment was lost by 61 votes.

Turning to the recommendations of the Joint Committee on Human Rights, and first to the question of the enforceability of social care provision identified as being necessary, as drafted, the Bill states that following the assessment of social care needs a child's or young person's education, health and care plan must include the social care provision "reasonably required by the learning difficulties and disabilities which result in him or her having special educational needs".  The problem with this is that this is not language to be found anywhere in social care legislation.  The way the Bill is drafted appears to add a new definition of social care on top of the existing duties in social care legislation.  That can only cause confusion and uncertainty for council officers and the children, young people and their families who use their services.  It also means that children and young people with education, health and care plans will still have to go through an entirely separate social care assessment and decision-making process to get the social care provision to which they are entitled.  We argued that it would be more sensible for EHC plans to include any social care services which a child or young person is entitled to receive under social care legislation.  I therefore tabled an amendment which would require EHC plans to include any social care services which a child or young person is entitled to receive under the Chronically Sick and Disabled Persons Act 1970.  This would bring together the legislation on EHC plans and existing legislation on children's social care.  It would place no new duties on local authorities to provide social care other than those that already exist and would create a more streamlined assessment process.  Although my amendment dealt only with legislation applying to children, the same arguments would apply to adult social care services provided to young people with education, health and care plans over the age of 18.

A further amendment would have placed a duty on local authorities to provide the social care services set out in an EHC plan.  The Minister responded that duties under section 17 of the Children Act 1989 already provided a means of protecting those with social care needs, and also argued that it would not be right to prioritise the needs of those with EHC plans over all other children in need.  To this we maintained that there is already an individually owed duty to disabled children in section 2 of the Chronically Sick and Disabled Persons Act which is not enjoyed by other children in need.  Priorities should be determined at the point of identification of need, not at the point of enforcement.  If the authority has got to the point of identifying social care needs and putting them in the plan, it really does not make any sense in terms of integrated education, health and social care provision not to make the provision identified in the plan enforceable.

I am pleased to say that the Government have now come forward with an amendment for Third Reading which adds a reference to "any social care provision which must be made for him or her by the local authority as a result of section 2 of the chronically sick and disabled persons act 1970".  Though the language of "social care provision reasonably required by the learning difficulties and disabilities which result in the child or young person having special educational needs" is retained, this is so only to the extent that the provision is not already specified as a result of the Chronically Sick and Disabled Persons Act.  This goes a long way towards dealing with the point about the language used to describe the social care required, but I fear the point about enforceability remains unaddressed.

The second concern of the JCHR was that the arrangements for complaint and redress set out in the bill mean that if parents and young people have concerns about the provision set out in education, health and care plans across the three services they will have to complain or appeal through three separate routes.  To most people it does not make sense to create an integrated system of provision using education, health and care plans, with a view to sweeping away barriers of bureaucracy, and then giving people a wholly unintegrated system of enforcing their entitlement to what is specified in those integrated education, health and care plans.  The problem is that whereas the DfE has a well developed system of appeal through the SEN and Disability Tribunal, comparable systems do not exist in relation to health and social care and the DfE has been powerless to create them.  We battered away at this through Committee and Report, and I'm delighted to say that the Government has come up with a package of amendments for Third Reading which will widen the disagreement resolution and mediation arrangements to cover health and social care, and establish a review of complaints and appeals in relation to children and young people with education, health and care needs which will include pilots looking at the tribunal making recommendations to health commissioners and local authorities about the health and social care elements of EHC plans.  The review will be conducted by the Secretary of State and the Lord Chancellor and will report to Parliament within three years of the implementation of the bill, making recommendations about the handling of disagreements and the possible role of the tribunal in being a single point of complaint about plans.

Abolition of School Action and School Action Plus: Both Lamb and Ofsted have highlighted problems over the accurate identification of Sen, but neither suggested that the problem lay in the system of School Action and School Action Plus.  Given that the Government still believe in a graduated response, it is difficult to know on what basis they have decided to abandon the system of School Action and School Action Plus.  I tabled an amendment at Committee to retain the two categories, but given the need to prioritise, we did not pursue it at report so did not get anywhere with the issue.

Inclusion of Disabled Children without SEN: As originally drafted, the Bill covered the 75 % of disabled children and young people with SEN but not the 25 % of disabled children without SEN.  This had a number of disadvantages: The label SEN is simply not used by social care or health commissioners.  For example, under the Children Act 1989, social care services are delivered to disabled children, not children with SEN.  In the new world of integrated education, health and social care, this would be bound to lead to confusion and unnecessary boundary disputes.  Secondly, it missed a golden opportunity to rationalise the legislation on SEN and disability.  Finally, it should be noted that the Education Select Committee, in its pre-legislative scrutiny, was in favour of including disabled children without SEN.

In the result, the Government brought forward amendments which gave local authorities new duties to:

- Identify all disabled children and young people in their area;

- Keep services for disabled children and young people under review;

- Include services for disabled children and young people in the local offer; and

- Provide information and advice for disabled children and young people and their parents.

This can be counted a success.  EDCM and SEC welcomed the potential of these amendments to ensure that disabled children and young people without SEN will be in scope of the key strategic elements of the Bill.  They said: "We believe that the Government's changes have the potential to make a real difference to the way the reforms will work in practice.  In particular, local authorities and health commissioners will be required to integrate and commission services for children and young people with SEN, as well as those who are disabled, avoiding the potential for two parallel systems to develop.  These changes will help professionals in health and social care to understand their responsibilities and send an important message to local areas that they need to look at the needs of all disabled children and young people, not just those relating to education".

Removal of the "having regard to age" qualification: A welcome feature of the Bill was the potential for support through a new EHC plan to continue until the age of 25.  However, in a number of places, the Bill states that local authorities "must have regard to a young person's age" when making decisions about the support they receive over the age of 18.  This, it was feared, potentially provided local authorities with the opportunity to deny a young person support after their 19th birthday.  Indeed we learned of cases where young people coming up to their 19th birthday were being offered support on a course for one year only.

Peers were concerned that decisions about whether to maintain a young person's education, health and care plan beyond the age of 19 should be based solely on the young person's progress in relation to their planned outcomes.  Their age up to 25 is not the most significant factor.  Focusing disproportionately on age could divert attention from supporting the young person to achieve the agreed outcomes in their education, health and care plan, which should be the prime consideration throughout.

Happily, the Government came back with amendments on Report which met these concerns.

Registers of Visually Impaired children: In Committee, I introduced an amendment to require local authorities in England to establish and maintain a register of sight-impaired and severely sight-impaired children and young people ordinarily resident in their area.  The Care Bill currently going through Parliament lays a duty on local authorities to establish and maintain registers of sight-impaired and severely sight-impaired adults.  It seemed odd, therefore, that no such obligation in relation to sight-impaired and severely sight-impaired children was included in this Bill.  These registers play a critical role in enabling local authorities to assess population-level need for specialist visual impairment services and support, and to plan for their provision.

The Government argued that an obligation to maintain registers of disabled children exists under the Children Act 1989, but there is a lot of evidence to suggest that this obligation is widely disregarded and, in any case, is not effective.  However, given the requirement to maintain registers of disabled children, the Government are understandably reluctant to introduce a requirement to maintain further impairment-specific registers.  The Government's view is that the best way forward is to make the requirement to maintain the registers of disabled children effective rather than start setting up further impairment-specific registers.

I therefore moved an amendment at Report to provide that the Secretary of State should issue guidance on how local authorities can most effectively discharge their duty to maintain registers of disabled children under the Children Act 1989.  They agreed to make sure that this is included in the Code of Practice and to specifically draw the issue to local authorities' attention as an important requirement that they need to give considerable attention to.

So nothing on inclusion or the local offer, perhaps a quarter on the enforceability of social care, a third on the single route of appeal, bull's-eyes on the inclusion of disabled children without SEN and the removal of the "having regard to age" qualification, and perhaps a third on registers - about 3 out of 7 in total - probably about average for the House of Lords.
--------------------------------

The text of this transcript was kindly provided by Lord Low.
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